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ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 

 1.  TIME:  9:00   CASE#: MSC07-02784 
CASE NAME: CRUZ VS HARLESS 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS & F.A.C FILED 
BY CHRIS HARLESS 
* TENTATIVE RULING: * 
 
 

Defendant’s motion to quash service of summons is denied.  

Background 

This action is a continuation of a lawsuit initially filed on December 17, 2007. Plaintiff, 
Jesus Cruz, seeks damages he allegedly incurred when defendant, Chris Harless, fraudulently 
used plaintiff's name and identity to make credit purchases of motorcycles and motorcycle 
equipment. Defendant was served with the complaint in January 2008. (Garrett Decl., Ex. A.) He 
did not answer and his default was taken. A default judgment entered on May 14, 2009.  

On March 4, 2020, defendant filed a “Motion to Vacate Void Judgment, Set Aside the 
Entry of Default, and Authorize Plaintiff to File an Amended Complaint.” Defendant cited 
California Code of Civil Procedure sections 580(a) and 425.10(a)(2), neither of which related to 
jurisdictional issues. The motion was granted and plaintiff proceeded to file a First Amended 
Complaint on June 17, 2020. 

Plaintiff’s counsel obtained an agreement from defendant's counsel to accept service of 
the amended complaint on behalf of his client. However, defendant's counsel then proceeded to 
raise objections, including that no new summons was included with the amended complaint. 
Facing these objections, plaintiff’s counsel personally served the original summons (from 2007) 
and the First Amended Complaint directly on defendant via personal service, on November 4, 
2020. 

Defendant moved to quash service of summons and dismiss the action (“Motion”) on 
December 2, 2020. He argues the Motion is a special appearance, that a new summons should 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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have been issued with the First Amended Complaint, and that the action is barred as untimely. 
Plaintiff has opposed the motion.  

Procedural Challenge to Opposition Brief 

On reply, the defendant makes no substantive arguments and instead objects to the 
Court’s consideration of plaintiff’s opposition, asserting it was served late. Alternatively, 
defendant argues the Court should continue the hearing in order to allow sufficient time to 
respond.  

Code of Civil Procedure section 1005, subdivision (c) requires that opposition papers be 
served in a manner calculated to ensure delivery no later than the next business day after they 
are filed. At the latest, opposition papers must be filed and served on the ninth day prior to 
hearing. (Code Civ. Proc., § 1005 (b).) 

Here, nine days prior to the hearing date was December 31, 2020. The opposition was 
filed on December 30, 2020. It was served, according to the proof of service, and to the Fedex 
envelope attached to counsel’s declaration, by overnight delivery on December 30, 2020. 
Defendant’s counsel does not state the overnight delivery method failed to actually deliver by 
December 31st, but actual delivery is not the standard. The brief was served ten court days prior 
to the hearing and will be considered without the necessity of a continuance.  

Analysis 

A defendant who has not been properly served may move to quash service of summons 
before making a general appearance in an action. (Code Civ. Proc., §§ 418.10 (a), 410.50 (a).) 
A general appearance by a party is equivalent to personal service of summons on such party. 
(Code Civ. Proc., § 410.50 (a), emphasis added.) Once jurisdiction is established in an action, it 
continues throughout subsequent proceedings in the action. (Code Civ. Proc., § 410.50 (b).) 
One cannot alter by reservation the personal jurisdiction conferred by consent. (Szynalski v. 
Superior Court (2009) 172 Cal.App.4th 1, 11.) 

Here, defendant may not move to quash because he has made a general appearance. A 
defendant may challenge jurisdiction simultaneously with appearing (Code Civ. Proc., § 583.220 
(b)), but that is not what happened in this case. Defendant came before this Court voluntarily in 
2020 to challenge the judgment without simultaneously challenging jurisdiction. The default 
judgment was then set aside at his request and plaintiff was authorized to file an amended 
complaint—also at defendant’s request.  

Further, even if he could move to quash, defendant challenges service of the amended 
complaint, not the service of summons made in 2008, which he appears to concede. No 
evidence or argument has been set forth to call into question the service of summons in 2008. 
Defendant’s arguments based on the untimeliness of serving a thirteen year old summons are 
irrelevant because a new summons was not required, as set forth in Gillette v. Burbank 
Community Hosp. (1976) 56 Cal.App.3d 430 (in the absence of new and different parties named 
in an amended complaint, no new summons must issue). As for the five-year period to bring an 
action to trial, the case law set forth by plaintiff clarifies this deadline was tolled while the default 
was in effect.  

The Court declines to award fees and costs, as requested by plaintiff.  

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/14/21 

 
 

- 3 - 

  

  
 2.  TIME:  9:00   CASE#: MSC10-03658 
CASE NAME: SMITHYMAN CONSTRUCTION, INC. V 
HEARING ON MOTION TO/FOR VACATE INTEREST PROVISIONS OF THE 
SETTLEMENT FILED BY LISA TEMPLER 
* TENTATIVE RULING: * 
 
 Continued on Court’s own motion to February 4, 2021 at 9:00 AM in Dept. 33. 

  

 3.  TIME:  9:00   CASE#: MSC16-01045 
CASE NAME: M. DEBENEDETTI VS F. DEBENEDET 
HEARING ON MOTION TO/FOR AWARD ATTORNEY'S FEES FILED BY FRANK J 
DEBENEDETTI III 
* TENTATIVE RULING: * 
 
 Denied. The Court notes that the handwritten settlement agreement includes the following 
language: “All of the standard provisions of a settlement shall be part of this settlement 
agreement.”  In the Court’s experience, a waiver of costs and fees is a standard provision of a 
settlement agreement. Each side therefore agreed to waive costs and fees.  
 

  

 4.  TIME:  9:00   CASE#: MSC16-01688 
CASE NAME: RAHBAN VS. JOHN MUIR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued to 3/4/21 at 9:00 am per fax of counsel. 

  

 5.  TIME:  9:00   CASE#: MSC16-01688 
CASE NAME: RAHBAN VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY JOHN MUIR 
MEDICAL CENTER, WALNUT CREEK 
* TENTATIVE RULING: * 
 
 Continued to 3/4/21 at 9:00 am per fax of counsel. 
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 6.  TIME:  9:00   CASE#: MSC17-00058 
CASE NAME: SHOREWISE VS. RUNERA 
HEARING ON MOTION TO/FOR AMEND JUDGMENT TO INCLUDE ALTER EGOS 
FILED BY SHOREWISE CONSULTING LLC 
* TENTATIVE RULING: * 
 
 Continued on Court’s own motion to January 28, 2021 at 9:00 AM in Dept. 33. 

  

 7.  TIME:  9:00   CASE#: MSC17-01084 
CASE NAME: NATSU CORP VS PENN-STAR 
SPECIAL SET HEARING ON: DISCOVERY ORDER #6 SET BY COURT 
* TENTATIVE RULING: * 
 
 Appear by Zoom at 10:30 AM 

  

 8.  TIME:  9:00   CASE#: MSC19-01293 
CASE NAME: GONZALES VS BRENTWOOD UNION SC 
HEARING ON MOTION TO/FOR COMPEL RESPS TO FORM INTERR FILED BY 
LUCAS GONZALES 
* TENTATIVE RULING: * 
 
 Granted. As to Form Interrogatories 12.2 and 12.3, Coito v. Superior Court (2012) 54 Cal. 4th 

480 requires that a party objecting to identifying or producing recorded statements or interviews 

on the grounds they are entitled to work product protection must make a preliminary or 
foundational showing that disclosure would reveal the attorney’s “impressions, conclusions, 
opinions, or legal research or theories.” Upon an adequate foundational showing, the Court then 
determines (including through an in camera inspection if necessary) whether and to what extent 
work product protection applies, thereby potentially shielding all or portions of interviews from 
discovery.  Defendant has made no such showing.  
Form Interrogatory 16.1 is not argumentative.  
Verified answers without the objections shall be served by January 29, 2021. Sanctions denied.   
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 9.  TIME:  9:00   CASE#: MSC19-01293 
CASE NAME: GONZALES VS BRENTWOOD UNION SC 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 4TH AMND COMPLAINT 
FILED BY BRENTWOOD UNION SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
 Continued on Court’s own motion to January 28, 2021 at 9:00 AM in Dept. 33.  

  

10.  TIME:  9:00   CASE#: MSC20-00208 
CASE NAME: BEY VS MCCARTHY & HOLTHUS, LLP 
HEARING ON MOTION TO/FOR STRIKE COMPLAINT FILED BY MELISSA R 
COUTTS 
* TENTATIVE RULING: * 
 
 Vacated per Notice of Withdrawal filed 1/11/21. 

  

11.  TIME:  9:00   CASE#: MSC20-00384 
CASE NAME: DU VS JOHN MUIR HEALTH 
HEARING ON MOTION TO/FOR 3RD AMENDED COMPLAINT FILED BY DAVID WEI 
* TENTATIVE RULING: * 
 
 The court rules as follows on Dr. Wei’s motion to strike.  

 
1. Count 3 of the Sixth Cause of Action is stricken, without leave to amend.  Count 2 is 

not, because the court is overruling defendant’s demurrer to that Count. 
2. Denied.  The court declines to strike the entire sentence because the sentence 

contains an allegation that may be relevant, although it is unlikely:  that an MRI or 
MRA with contrast is a substantially different procedure from such a procedure 
without contrast.   

3. Granted without leave to amend to this extent.  The words to be stricken are those 
that are stricken from the following words in the TAC:  “Plaintiff was never made 
aware that the MRI would require contrast, and Plaintiff was never made aware the 
contrast contain Gadolinium. . .” 

4 to 11:  Moot in light of the ruling sustaining the demurrer to several causes of action 
without leave to amend. 
12.  Granted, without leave to amend. 
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12.  TIME:  9:00   CASE#: MSC20-00384 
CASE NAME: DU VS JOHN MUIR HEALTH 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of DU FILED BY 
DAVID WEI 
* TENTATIVE RULING: * 
 
 See line 20. 

  

13.  TIME:  9:00   CASE#: MSC20-01203 
CASE NAME: BANG VS GENERAL MOTORS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BANG FILED BY 
GENERAL MOTORS, LLC, 
* TENTATIVE RULING: * 
 
 Continued to 3/11/21 at 9:00 am per request of moving party. 

  

14.  TIME:  9:00   CASE#: MSC20-01203 
CASE NAME: BANG VS GENERAL MOTORS 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES FROM PLAINTIFF 
1ST AMENDED FILED BY GENERAL MOTORS, LLC, 
* TENTATIVE RULING: * 
 
 Continued to 3/11/21 at 9:00 am per request of moving party. 

  

15.  TIME:  9:00   CASE#: MSN20-0023 
CASE NAME: WU VS WEST CONTRA COSTA UNIFIE 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION of WU FILED BY 
WEST CONTRA COSTA UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
 Continued by the court to 1/28/21 at 9:00 a.m. 
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16.  TIME:  9:00   CASE#: MSN20-0023 
CASE NAME: WU VS WEST CONTRA COSTA UNIFIE 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PETITIONERS 1ST 
AMENDED OETITIO FILED BY WEST CONTRA COSTA UNIFIED SCHOOL 
* TENTATIVE RULING: * 
 
 Continued by the court to 1/28/21 at 9:00 a.m. 

  

17.  TIME:  9:00   CASE#: MSN20-1843 
CASE NAME: RE: THE MATTER OF KALLIE MADEL 
HEARING ON PETITION TO/FOR COMPROMISE OF DISPUTED CLAIM OF MINOR 
FILED BY BARBARA HEILMANN, KALLIE MADELINE HEILMANN 
* TENTATIVE RULING: * 
 
Granted. 

ADD ON 

18.  TIME:  9:00   CASE#: MSC20-00384 
CASE NAME: DU VS JOHN MUIR HEALTH 
HEARING ON MOTION TO/FOR STRIKE PORTIONS FROM PLAINTIFFS 3RD 
AMENDED COMPLA FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
John Muir’s Motion to Strike is defective in failing to identify in the Notice of Motion the language 
to be stricken.  (See CRC 3.1322.)  However, the Memorandum of Points and Authorities makes 
clear that John Muir wishes to strike the words “$3,000,000” in paragraph 14.a. (2)  and “Pain 
and suffering, emotional distress, loss of comfort, loss of enjoyment, damage to DNA, high risk 
of cancer” in paragraph 11.g.  The court grants the first request, without leave to amend.  A 
complaint for personal injury is not supposed to state the amount the plaintiff is seeking.  (CCP § 
425.10 (b).).  The court denies the second request.   
 
 
 

19.  TIME:  9:00   CASE#: MSC20-00384 
CASE NAME: DU VS JOHN MUIR HEALTH 
HEARING ON MOTION TO/FOR STRIKE 3RD AMND COMPLAINT FILED BY 
OKKYUNG KIM 
* TENTATIVE RULING: * 
 
The court rules as follows on Dr. Kim’s motion to strike.  
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1. Denied. 
2. (1) Denied.  (2) Granted as to the words “loss of consortium,” without leave to 

amend. 
3. Granted, with leave to amend to meet the pleading requirements outlined in Potter v. 

Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 997-999.  
4. Granted, without leave to amend. 

 
 
 

20.  TIME:  9:00   CASE#: MSC20-00384 
CASE NAME: DU VS JOHN MUIR HEALTH 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of DU FILED BY JOHN 
MUIR HEALTH 
* TENTATIVE RULING: * 
 

The demurrers filed by defendants John Muir and Dr. Wei are overruled as to the 
Second Cause of Action and the Second Count of the Sixth Cause of Action and sustained 
without leave to amend as to the Third and Fourth Causes of Action and the Third Count of the 
Sixth Cause of Action.  (CCP § 430.10 (e).)  Defendants shall file and serve their Answers on or 
before February 14, 2021.  If plaintiff files a Fourth Amended Complaint in response to the ruling 
in the next paragraph, Dr. Wei need not file his Answer then.  His date to do so will be set in the 
order on any demurrer he may file to the amended First Cause of Action in such Fourth 
Amended Complaint.  If a Fourth Amended Complaint is filed, John Muir need not file an Answer 
to it.  Because that complaint will not be amended as to John Muir, the court hereby orders that 
John Muir’s Answer to the Third Amended Complaint will suffice as its Answer to the Fourth 
Amended Complaint. 

 
 Dr. Kim’s demurrers to the Third and Fourth Causes of Action and the Third Count of the 
Sixth Cause of Action are sustained without leave to amend.  (CCP § 430.10 (e).)  Dr. Kim’s 
demurrers to the First and Second Causes of Action and the Second Count of the Sixth Cause 
of Action are also sustained. (CCP § 430.10 (e), (f).)  Because the court has not previously ruled 
on Dr. Kim’s demurrers to these latter causes of action, plaintiff will be given one opportunity to 
amend them.  She may amend only the First, Second, and Sixth Causes of Action (Count Two).  
She may amend the First Cause of Action as to both Drs. Kim and Wei since they presumably 
have the same statute of limitations defense as to the negligence claim.  She may amend the 
First Cause of Action as to Drs. Kim and Wei to try to meet the standard for pleading delayed 
discovery under Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 920-921.   She may 
amend her First, Second, and Sixth Causes of Action as to Dr. Kim to plead Dr. Kim’s role in her 
treatment, as discussed below.  Finally, she may amend those causes of action to justify her 
request, if any, for damages for fear of contracting cancer under Potter v. Firestone Tire & 
Rubber Co. (1993) 6 Cal.4th 965, 997-999.  She may not amend in any other respect. 

 
Any amended complaint must be filed and served on or before January 28, 2021.  
 
Background 
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The court sustains the objections to plaintiff’s Requests for Judicial Notice filed January 
7, 2021.  The matters of which plaintiff asks the court to take judicial notice are not relevant to 
the demurrers and motions to strike that are currently before the court. 

 
Plaintiff sues John Muir Health and Drs. Wei and Kim over CT and MRI scans that were 

performed on her on December 16, 2018.  For a variety of reasons, she claims these scans 
were performed against her will.  Thus, she sues not only for negligence (medical malpractice) 
but also for various intentional torts, including battery and deceit. 

 
John Muir demurred previously, to the Second Amended Complaint, and the court 

warned plaintiff after that demurrer that she would be given only one more chance to amend as 
to John Muir.   

 
Discussion 
 
Because some of the defendants raise the “sham pleading” rule, that is they argue that 

plaintiff made damaging admissions in prior versions of her complaint which undercut some of 
her current legal theories (see Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 
336, 343-344), the court is authorized to, and should, consider the allegations not only in 
plaintiff’s current, Third Amended, Complaint (“TAC”), but also in the prior versions of her 
complaint. 

 
Original Complaint 
 
In her original complaint, filed February 27, 2020, plaintiff alleged two causes of action:  

negligence and intentional tort. 
 
In the negligence cause of action, plaintiff alleged that she went to John Muir emergency 

room on December 15, 2018.  She was seen by Dr. Wei.  He ordered a head and neck CT scan.  
She refused the CT scan but agreed to have the MRI instead. 

 
Notwithstanding her refusal, about 6 a.m. on December 16, 2018, she was brought to 

the CT scan room.  She told the CT technician that she had refused a CT scan, but the 
technician said the doctor had ordered a CT scan and that “they” [presumably meaning plaintiff 
and the technician, or perhaps just the technician and other John Muir staff] must follow the 
doctor’s order.  Plaintiff asked for a lead shield to protect her abdomen, but the technician 
refused to provide one.  Plaintiff alleged the CT scan was done against her will, but she failed to 
explain why she could not simply have walked out of the room and refused the scan.  She 
alleged she was given a contrast before the CT scan was performed. 

 
After conclusion of the CT scan, she was taken to get the MRI, where she was 

apparently told she was going to be given a contrast through an intravenous injection.  She 
refused this because she was not informed about it in advance.  The technician “confirmed with 
doctor and performed the MRI with contrast.”  Plaintiff was not allowed to speak to the doctor 
before the MRI was performed.  “The MRI with contrast was performed against patient’s will.”   

 
Following the MRI, plaintiff suffered various symptoms, including a headache, nausea, 
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and feeling hot and dizzy.  She also vomited twice.  Within a week, she had additional 
symptoms, including brain fog, body aches, tingling and pain in her joints, and hives and itchy 
skin, and sought help from various medical providers, including an allergist, a dermatologist, a 
neurologist, an orthopedist, and her primary care physician. 

 
She alleged nothing about Dr. Kim or what relationship he had to the two scans, but 

alleged that all three defendants deviated from the medical standard of care. 
 
In her Second Cause of Action, for Intentional Tort, plaintiff alleged the same facts and 

that the defendants “performed harmful scans on plaintiff against plaintiff’s own will, and refused 
to follow proper procedure to provide shielding lead protection which exposed plaintiff to 
radiations and put plaintiff at risk for develop cancer.”  She further alleged that defendants “did 
not inform plaintiff on the risks and possible reactions of the CT and MRI scans with contrast.  In 
restraining plaintiff in the hospital, descendants [sic] intentionally deprived plaintiff of her 
freedom of movement and patient’s right by use of force and threat of force.  At no time did 
plaintiff consent to the CT scan with contrast and MRI scan with contrast given by John Muir 
Health.”  

 
On April 1, 2020, counsel for Dr. Kim filed a declaration requesting an automatic 

extension of time to file a demurrer because she believed there were deficiencies in the 
complaint.  Plaintiff filed a First Amended Complaint (“FAC”) on June 24, 2020, before any 
defendant had filed a demurrer or motion to strike.  

 
First Amended Complaint 
 
The FAC again alleged causes of action for negligence and intentional tort, but added a 

Third Cause of Action, for Premises Liability, against John Muir Health and a Fourth Cause of 
Action against all three defendants for injury from a product “gadobutrol (GADAVIST).”  The 
FAC did not allege strict liability as to any defendant, only liability based on negligence and 
breach of warranty. 

 
One change in the First Cause of Action, for Negligence, is that the term “MRI” is 

changed throughout to “MRA.”  On its own motion, the court takes judicial notice of the following 
passage concerning the difference between the two found at 
https://www.healthline.com/health/mri-vs-mra:  “Both an MRI and MRA are noninvasive and 
painless diagnostic tools used to view tissues, bones, or organs inside the body.  An MRI 
(magnetic resonance imaging) creates detailed images of organs and tissues. An MRA 
(magnetic resonance angiography) focuses more on the blood vessels than the tissue 
surrounding it.” 

 
Another change is that the FAC alleges “The standard protocol is to shield the abdomen 

area [with lead] for women at plaintiff’s age.”   
 
Another change is to add the allegation that Dr. Wei “did not inform plaintiff [of] the risks 

associated with the MRA that the Gadolinium based contrast is known for retention and cause 
[sic] Gadolinium Deposition Disease (GDD), the symptoms of GDD includes but is not limited to 
numbness, tingling, joint pain . . . memory loss, weakness, confusion . . . all of which plaintiff has 

https://www.healthline.com/health/mri-vs-mra
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suffered post the MRA.”  Plaintiff also alleges that Dr. Kim “was involved in the treatment and 
MRA order” and that he ordered a second MRA, which was rejected by the MRA department 
after they noticed that plaintiff had Gadolinium contrast already, because they had to wait 24 
hours before administering such contrast again. 

 
The FAC adds that all three defendants failed to inform plaintiff “on the risks associated 

with the MRA and failed to disclose adequate information to plaintiff.” 
 
Finally, the FAC alleges that on September 3, 2019, plaintiff served a CCP § 364 notice 

on defendants (which, under appropriate circumstances, would toll her statute of limitations for 
up to 90 days).  The attached CCP § 364 notice is addressed only to John Muir, however.   

 
In the Second Cause of Action, for Intentional Tort, the FAC adds allegations that Drs. 

Wei and Kim ordered the MRA for plaintiff “without inform[ing] plaintiff on the risks associated 
with the contrast used for the MRA.”  The FDA requires warnings on the label regarding 
Gadolinium retention and all three defendants “intentionally and knowingly deceived plaintiff” 
into undergoing the MRA.  Plaintiff alleges that this concealment supports the intentional torts of 
deceit and intentional infliction of emotional distress (IIED).  Also, by not affording plaintiff the 
opportunity to decide on her treatment, all defendants committed battery and IIED. 

 
 The court’s Minute Order regarding a Case Management Conference held on July 15, 
2020 states that plaintiff intended to file a Second Amended Complaint.  The one defense 
counsel present did not object. 
 

Second Amended Complaint 
 
Plaintiff filed her Second Amended Complaint (“SAC”) on August 16, 2020.  The SAC 

broke the sole, prior cause of action for intentional tort into three separate causes of action for 
intentional tort:  battery, IIED, and deceit.  Adding these to the existing causes of action for 
negligence, premises liability and product liability, the SAC states six causes of action. 

 
The SAC does not make major changes to the First Cause of Action, for Negligence.  It 

alleges that Dr. Wei failed to inform plaintiff of the risks associated with the MRA when 
gadolinium contrast is used and makes other allegations of negligence like the ones in the prior 
versions of the complaint.  An allegation is added that plaintiff discovered her injuries in April 
2019, less than a year before her lawsuit was filed on February 27, 2020.  

 
In the Second Cause of Action, now alleging only the intentional tort of battery, the SAC 

alleges that Drs. Wei and Kim ordered the MRA for plaintiff without informing her of the risks 
associated with the contrast and that they concealed those risks from her.  It further alleges that 
John Muir’s technician refused to provide protective lead shielding or to allow plaintiff to speak 
to a doctor. 

 
The Third Cause of Action alleges that the same concealment supports a cause of action 

for IIED. 
 
The Fourth Cause of Action alleges that the same concealment supports a cause of 
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action for Deceit. 
 
John Muir demurred to all causes of action except for the first one, for Negligence.  The 

court issued a tentative ruling sustaining the demurrer without leave to amend as to the Causes 
of Action for Battery, IIED, and Deceit, but overruling it as to premises liability and product 
liability based on negligence.  Plaintiff called to contest the tentative ruling.  At the subsequent 
hearing, the court decided to grant plaintiff leave to amend one more time. 

 
Drs. Wei and Kim also demurred to the SAC, but John Muir’s demurrer was heard first, 

so the court never ruled on the demurrers of the doctors 
 
Plaintiff filed her Third Amended Complaint (“TAC”) on October 30, 2020.   
 
Third Amended Complaint 
 
The main changes that plaintiff made in the TAC are designed to support a claim under 

Cobbs v. Grant (1972) 8 Cal.3d 229, 239 that defendants performed a substantially different 
scan than the one to which she consented and that she did not give implied consent to the 
scans by proceeding with them, even though she knew they would involve contrast.  In this 
regard, the TAC alleges in the Second Cause of Action that plaintiff gave consent to an MRI to 
be performed with the understanding that the MRI had no risk.  Plaintiff later discovered that she 
had an MRA with contrast, which differs from what she had given consent to.  She alleges she 
was never made aware that the MRI would require contrast and was never informed the 
contrast contained Gadolinium, which can cause Gadolinium Deposition Disease.  She 
underwent a procedure substantially different from the one to which she consented, which was 
an MRI without contrast.  Defendants failed to obtain plaintiff’s consent to an MRA with contrast.   

 
Further, plaintiff at no time consented to a CT scan of any type.  She was taken to a CT 

scan room and then realized she was about to undergo a CT scan.  She told the technician she 
had not consented to one.  The technicians did not let plaintiff leave the room.  Rather, they told 
her she must follow the doctor’s order.  Additionally, she was taken to the CT scan room on a 
bed and was restrained to the bed as she had Catheter and IV connected to the IV pumps.  She 
could not escape from the CT scan room. 
 

Discussion 
 
Having now examined the TAC and all prior versions of the complaint, the court reaches 

the following conclusions.  It is a rare case in which a plaintiff can successfully plead both 
professional negligence and intentional tort causes of action in the alternative against the same 
healthcare provider for the same conduct.  Plaintiffs usually attempt to do so, without success, 
to obtain the benefit of more favorable rules regarding damages or the statute of limitations.  
The court is cognizant of this but nevertheless must decide, count by count, whether the ability 
to do so can be resolved as a matter of law on a demurrer, or must be decided at a later stage 
of the case. 

 
While the court is doubtful that plaintiff will be able to proceed to trial on anything but her 

professional negligence theory, that is not the standard for ruling on a demurer.  Rather, 
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plaintiff’s allegations must be accepted as true no matter how unlikely.  (Del E. Webb v. 
Structural Materials Co. (1981) 123 Cal.Appl.3d 593, 604.)  Therefore, despite its skepticism, 
the court must overrule the demurrer as to the cause of action for battery, at least as to 
defendants John Muir and Wei.  Factual issues exist regarding consent that simply cannot be 
resolved at the pleading stage. 

 
However, the court remains convinced that plaintiff has not pleaded a cause of action for 

IIED or Deceit and that further amendment is not warranted, even as to those defendants who 
are having their demurrers heard for the first time 

 
The court now briefly addresses the concerns raised by the individual defendants on 

their separate demurrers. 
 

First Cause of Action, Negligence 
 

Only Dr. Kim demurs to this cause of action.  The basis for the demurrer is that the TAC 
shows the statute of limitations has run and fails to show why Dr. Kim should be liable. 

 
The time to file a cause of action for medical malpractice is “three years after the date of 

injury or one year after the plaintiff discovers, or through the use of reasonable diligence should 
have discovered, the injury, whichever occurs first.”  (CCP § 340.5.)   The service of a CCP § 
364 notice can extend the deadline for up to 90 days (CCP § 364 (d)), but only if it is served 
within the last 90 days of the one-year statute of limitations (Woods v. Young (1991) 53 Cal.3d 
315, 321), and only as to those healthcare providers on whom the notice is served.  A notice to 
one healthcare provider does not extend the time as to another.  (See Woods, supra; Hanooka 
v. Pivko (1994) 22 Cal.App.4th 1553, 1559.)   

 
The statute of limitations accrues when the plaintiff suspects someone has done 

something wrong to her.  (Norgart v. Upjohn Co.  (1999) 21 Cal.4th 383, 397-398.)   
 
When a plaintiff relies on the discovery rule to delay accrual of her cause of action she 

must “specifically plead facts to show (1) the time and manner of discovery and (2) the inability 
to have made earlier discovery despite reasonable diligence.”  (Fox v. Ethicon Endo-Surgery, 
Inc. (2005) 35 Cal.4th 797, 920-921.)   

 
Here, plaintiff knew on December 16, 2018 that she was undergoing a CT scan when 

she had not consented to one and that she was having symptoms immediately after an MRI or 
MRA with contrast.  Further, she knew within a week that her symptoms had grown more 
severe. 

 
Her allegation that she did not discover her injuries caused by defendants until April 

2019 appears to be untrue as to the CT Scan and possibly as to the MRI or MRA as well.  If 
plaintiff’s claim is that she knew of the symptoms immediately after the MRI but not that they 
were connected to the MRI, her delayed discovery allegations are insufficient under Fox.  The 
CCP § 364 notice does not toll plaintiff’s statute of limitations because she did not serve it within 
the last 90 days and did not serve it on Dr. Kim.  While the court is skeptical that plaintiff can 
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successfully amend, it must give her one opportunity to do so, given that this is the first time it 
has ruled on Dr. Kim’s argument that the claim is time-barred. 

 
 
In addition to the statute of limitations problem, Dr. Kim argues the First Cause of Action 

is insufficiently alleged because it does not reveal Dr. Kim’s role in plaintiff’s care, at best 
alleging as the basis for liability that Dr. Kim was involved in the first MRI or MRA and that Dr. 
Kim negligently ordered a second MRI or MRA, which admittedly was not performed. 

 
Negligence, including in medical malpractice cases, may be pleaded generally, but there 

are limits.  (See Guilliams v. Hollywood Hospital (1940) 18 Cal.2d 97, 101.)  Courts say that the 
plaintiff need not specify the manner in which the injury occurred, but “must indicate the acts or 
omissions which are said to have been negligently performed.” (Ibid.)  Usually, this is done by 
alleging that the defendant negligently drove or maintained a vehicle or real property; or that he 
served as the plaintiff’s architect, engineer, lawyer, or physician and negligently advised, acted, 
or failed to act, further details describing the manner in which the defendant was negligent being 
unnecessary. 

 
Here, plaintiff does not allege directly that Dr. Kim was her doctor or ordered the first 

MRA or MRI, or negligently diagnosed or treated her.  The only thing plaintiff alleges is that he 
was somehow "involved" in the first MRI.  Unless plaintiff knows nothing further about Dr. Kim’s 
involvement and is alleging Dr. Kim’s involvement on information and belief, this is insufficient.  
If plaintiff chooses to amend her First Cause of Action as to Dr. Kim she must allege, at a 
minimum, how, when (date and approximate time in relation to the first MRA or MRI), and the 
reason or purpose for which, Dr. Kim became involved in plaintiff's care and treatment.  As it is, 
only plaintiff knows why she has sued Dr. Kim.  The court does not, and therefore cannot 
conclude her current allegations are sufficient.   

 
Dr. Kim’s order for a second MRI or MRA is irrelevant, because the second scan was not 

performed and caused no damages. 
 
 Second Cause of Action, Battery 
 

A plaintiff may not sue a doctor for battery unless she has effectively given no consent to 
a procedure.  If she has given consent, even if it was not an informed consent, she may only 
sue for negligence.  (Cobbs v. Grant (1972) 8 Cal.3d 229, 239-241; Saxena v. Goffney (2008) 
159 Cal.App.4th 316, 324.)  A plaintiff has not given consent for a procedure if she consented to 
one procedure but a substantially different procedure was performed.  (Cobbs, supra; CACI 
530A.)   
 

To the extent plaintiff is attempting to draw this distinction, the court rejects her 
allegations or implications that consent to an MRA is not the same as consent to an MRI or vice 
versa.  It has taken judicial notice that the procedures are substantially the same. 

 
To the extent plaintiff is attempting to allege in the TAC that she did not know she was 

undergoing an MRI or an MRA with contrast, the court disregards that allegation under the sham 
pleading rule.  The original complaint makes clear plaintiff knew during the procedure that the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/14/21 

 
 

- 15 - 

MRI or MRA was being done with contrast.  She did not undergo it when she was unconscious. 
 
Plaintiff’s only potential argument is that her consent was not real.  (See CC § 1565 (1), 

1567.)  She flagged that issue in her original complaint, when she alleged in the Second Cause 
of Action, “In restraining plaintiff in the hospital, descendants [sic] intentionally deprived plaintiff 
of her freedom of movement . . . buy use of force and threat of force.”  She then elaborated on 
this in the TAC, alleging she “was restrained to bed as she had Catheter and IV on connected to 
the IV pumps.  Plaintiff could not escape from the CT scan room.”  She does not make clear 
whether these physical restrictions continued when she underwent the MRI, but a single scan 
without real consent would suffice for the battery cause of action.  The court may not sustain a 
demurrer to part of a cause of action (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 
1682-1683), and a CT scan without consent would support a cause of action even in the 
absence of actual damages.  (See Keister v. O'Neil (1943) 59 Cal.App.2d 428, 435.)  Because 
the court cannot conclude on the face of the pleadings that plaintiff gave real consent to the 
scans that were performed, it must overrule the demurrer of defendants John Muir and Dr. Wei 
to the battery cause of action.   
 

The situation is different as to Dr. Kim, however.  Because plaintiff has not specified that 
Dr. Kim had any role as to the CT scan or how Dr. Kim was “involved” as to the MRA or MRI, 
the demurrer as to the Second Cause of Action is sustained as to Dr. Kim, with leave to amend. 

 
 Third Cause of Action, Intentional Infliction of Emotional Distress (“IIED”): 
 
 Plaintiff has amended this cause of action to allege that defendant ordered unnecessary 
procedures to make profits and conduct clinical trials and knowingly distributed an extremely 
dangerous product, Gadolinium.  While the court is skeptical of these allegations, at the 
pleading stage, they are sufficient to allege outrageous conduct. 
 
 However, plaintiff still fails to allege that defendants took these actions in order to cause 
her emotional distress (see Davidson v. City of Westminster (1982) 32 Cal.3d 197, 209) or to 
allege facts, rather than just conclusions, to show she suffered severe emotional distress.  (See 
Michaelian v. State Comp. Ins. Fund (1996) 50 Cal.App.4th 1093, 1114; Hughes v. Pair (2009) 
46 Cal.4th 1035, 1051.)  She has “pleaded no facts demonstrating the nature, extent or duration 
of her alleged emotional distress.”  (Angie M. v. Superior Court (1995) 37 Cal.App.4th 1217, 
1227; see also Bogard v. Emplrs Casualty Co. (1985) 164 Cal. App. 3d 602, 617-681 (demurrer 
properly sustained when the complaint failed to set forth any facts to indicate the nature or 
extent of any mental suffering incurred as a result of the outrageous conduct). 
 
 The demurrer to the Third Cause of Action is sustained as to all defendants without 
leave to amend. 
 
 Fourth Cause of Action, Deceit: 
 
 Plaintiff has added allegations to her claim for deceit, but that claim is still deficient.  She 
has failed to allege why defendants would knowingly conceal that she was about to undergo an 
MRI with Gadolinium contrast or that they knew in advance she would refuse consent if she 
were told about the contrast.  Further, she injects negligence language into this cause of action, 
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alleging that the “general standard which is applied is that a reasonable hospital [or] doctor . . . 
would disclose the information,” undercutting her allegations of intentional deceit. 
 
 The demurrer to this cause of action is sustained as to all defendants without leave to 
amend. 
 

Sixth Cause of Action, Product Liability, Count Two (Negligence): 
 
Following the demurrer as to the Second Amended Complaint, the only product liability 

theory that remained was based on negligence.  The court’s prior ruling said, “John Muir has 
provided no authority stating that it cannot be liable for negligence regarding a product used in 
services it provides.” 

 
John Muir now cites authority, Johnson v. United States Steel Corp. (2015) 240 

Cal.App.4th 22, 30, which it claims stands for the proposition that a products liability cause of 
action based on negligence can only be made against a designer, manufacturer, supplier, 
installer, inspector, repairer, or renter of a product; it cannot be made against a purchaser or 
user of the product.   

 
The court sees nothing on page 30 of the Johnson decision which supports John Muir’s 

assertion.  At the end of page 29 of that decision, the court describes an argument made by the 
defendant, United States Steel, in the trial court:   
 

Alternatively, U.S. Steel sought summary adjudication of the 
negligence and product liability causes of action to the extent they 
are based on a failure to warn. U.S. Steel argued it was a bulk 
supplier of a raw material and any duty to warn of the material's 
health hazards was discharged when it provided adequate 
warnings to Radiator . . . (Id. at 29.)   
 

The court went on to state that the trial court decided U.S. Steel had satisfied its duty to 
warn, not that it had no such duty, and the court continued, “therefore, we proceed on the 
assumption that U.S. Steel provided adequate warnings of the health hazards of the raffinate.”  
(Id. at 30.)  John Muir has directed the court to no language in Johnson stating that a hospital 
may not be liable in negligence for supplying a defective product to a patient.  (See Welsh v. 
Mercy Hospital (1944) 65 Cal.App.2d 473, 478.)   

 
As stated in Silverhart v. Mount Zion Hospital (1971) 20 Cal.App.3d 1022, 1028,  
 

a hospital furnishing a surgical needle as part of the medical 
services it provides is not a seller engaged in the business of 
selling such needles but a user or consumer of such a needle . . . .  
 
In view of the foregoing we conclude that it does not subserve the 
policy considerations which gave rise to the strict liability doctrine 
to extend its standard of liability to defendant hospital as the user 
of a defective product in the course of its primary function of 
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providing medical services. Its liability, if any, would depend on 
whether it was negligent or guilty of intentional misconduct.  (Ibid.) 

 
Silverhart thus contemplates that a hospital can be liable in negligence for supplying a 

defective product even though the hospital is not strictly liable for doing so.  In its argument, 
John Muir uses the terms “product liability” and “strict liability” interchangeably, as though they 
are synonymous.  They are not.  One describes a field of liability, the other the degree of intent 
necessary to establish liability. 
 
 John Muir’s demurrer to Count 2 of the Sixth Cause of Action is overruled. 
 
 John Muir’s demurrer to Count 3 of the Sixth Cause of Action is sustained, without leave 
to amend, for the reasons stated in the court’s order regarding this same count in John Muir’s 
last demurrer.  The breach of warranty theory of liability appears to be precluded by law.  (See 
Shepard v. Alexian Brothers Hosp. (1973) 33 Cal.App.3d 606, 614-615.)   
 
 Dr. Kim’s demurrer to Count 2 of the Sixth Cause of Action is sustained, with leave to 
amend, because his role in plaintiff’s treatment and with regard to plaintiff and the product is still 
undefined.  However, Dr. Kim has failed to persuade the court that a doctor has no duties in 
negligence regarding medications that the doctor prescribes or uses in treatment, such as 
contrast in connection with an MRI.  The case that Dr. Kim cites, Carmichael v. Reitz (1971) 17 
Cal.App.3d 958, states that the manufacturer of a product satisfies his duty to warn once he 
warns the proper person and that, in medicine, the proper person is the doctor.  (Id. at 989.)  
The implication is that it is then the doctor’s duty to warn the patient of the risks of the 
medication.  Presumably a doctor could also be liable in negligence for mishandling or misusing 
a product, or letting it go bad, and then administering it to a patient.  What plaintiff expects to 
prove through this cause of action or how it differs, if at all, from her first cause of action is 
unknown.  That will presumably be revealed in discovery.  However, the court cannot say as a 
matter of law, on the face of the pleadings alone, that the cause of action is invalid.  Merely 
calling the cause of action “Products Liability” does not make it a claim for strict liability, as the 
Judicial Council Form clearly shows. 
 
 
 

21.  TIME:  9:00   CASE#: MSC20-00384 
CASE NAME: DU VS JOHN MUIR HEALTH 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of DU FILED BY 
OKKYUNG KIM 
 
* TENTATIVE RULING: * 
 
See line 20. 
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22.  TIME:  9:00   CASE#: MSC20-01234 
CASE NAME: PARTOW VS CRAMER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of PARTOW FILED BY 
GUS S. CRAMER 
* TENTATIVE RULING: * 
 
 Defendant Gus. S. Kramer’s demurrer to the First Amended Complaint is sustained 
without leave to amend.    
 
 
Background  
 
 Plaintiff M. Michael Partow, in his individual capacity, brings Amended Complaint for 
Damages Caused by Flawed Process of Property Assessment. Plaintiff alleges M. Michael 
Partow is also known as M. Michael Partow, TRE.  Plaintiff is the owner of a multifamily 
residential property located at 401 Laurel Avenue in Pinole, Assessor’s Parcel Number 40-094-
017-1. Since 2016-2017 tax year, the tax bill has been in the name of M. Michael Partow, TRE 
[presumably for “Trustee”].   
 
  Plaintiff received a letter, dated June 30, 2019, from the Contra Costa County Officer of 
Assessor, assessing the value of the property for tax purposes at $2,936,479.00.  Plaintiff 
alleges the valuation is highly inflated. Plaintiff appealed the property assessment on November 
19, 2019.  On or about March 5, 2020, the Appeals Board conducted a hearing. The Board 
issued its decision on April 6, 2020.  The Board found Plaintiff did not carry his burden of proof, 
demonstrating by a preponderance of the evidence, that the value on the assessment roll was 
incorrect.  Thus, the appeal was denied. 
 
 Plaintiff filed this amended complaint and as a prayer for relief, Plaintiff seeks an 
agreement with Defendant and or the Assessor office “for valuation of his property based on 
facts and not based on false assumptions in order to achieve a reasonable and fair valuation.” 
 
 
Demurrer 
 
 Defendant Gus Kramer, Assessor of the County of Contra Costa demurs to the First 
Amended Complaint on the ground Plaintiff’s complaint fails to state facts sufficient to constitute 
a cause of against Defendant.  (CCP § 430.10(e).)   
 
 Defendant maintains Plaintiff made only a few changes from the original complaint:  (1) 
he fixed the spelling of Defendant’s name; (2) changed the title of the complaint; (3) identified 
Plaintiff as both “M. Michael Partow” and “M. Michael Partow, TRE”; and (4) added that “he does 
not seek a refund of any property taxes paid,” but instead seeks “an agreement with the 
assessor’s office for future assessment based on based on facts rather than false assumptions.” 
 
  Defendant argues the demurrer to the FAC should be sustained for several reasons.  
First, Plaintiff seeks a revised property assessment which is essentially a form of declaratory 
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relief.  The sole remedy for an alleged overassessment of real property is an action for refund of 
taxes paid brought against the city or county that collected the taxes.    
 
 Secondly, Plaintiff does not allege he paid the taxes.  Because Plaintiff does not allege 
he paid the taxes, he lacks standing. “Standing to sue goes to the existence of a cause of 
action; that is, whether a plaintiff (or a petitioner) has a right to relief in court. [Citations.] A 
demurrer can be used to challenge standing. [Citation.]”  (Sacramento County Fire Prot. Dist. v. 
Sacramento County Assessment Appeals Bd. (1999) 75 Cal.App.4th 327, 331.) 
 
 Plaintiff amended the complaint by stating Plaintiff M. Michael Partow is also known as 
“M. Michael Partow, TRE.” Defendant argues these are separate persons, and M. Michael 
Partow, in his individual capacity, did not exhaust administrative remedies. Defendant argues 
Plaintiff must allege facts that identify the person who both paid the taxes and exhausted 
administrative remedies to have standing. 
 
 Finally, Defendant demur on the ground Plaintiff has identified the wrong defendant.  The 
Assessor of the County of Contra Costa, is not a proper party this action because a taxpayer 
complaining of overassessment may only bring a complaint against the city or county that 
refused his claim for refund and collected the taxes.   
   
 
Demurrer Standard 
 
 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 
2 Cal.4th 962, 967.)  On demurrer the complaint must be liberally construed with a view to 
substantial justice between the parties.  (Code of Civil Procedure § 452.)  A demurrer lies only 
for defects appearing on the face of the complaint or from matters of which the court must or 
may take judicial notice.  (Code of Civil Procedure § 430.40; see Blank v. Kirwan (1985) 39 
Cal.3d 311, 318.) 
  
 
Analysis 
 
 As discussed in the Court’s ruling on the demurrer to original complaint, the limitations 
on taxpayers’ actions derive from the California Constitution and the Revenue and Taxation 
Code.  Article XIII of the California Constitution addresses taxation. Section 32 provides: “No 
legal or equitable process shall issue in any proceeding in any court against this State or any 
officer thereof to prevent or enjoin the collection of any tax. After payment of a tax claimed to be 
illegal, an action may be maintained to recover the tax paid, with interest, in such manner as 
may be provided by the Legislature.”  (Cal. Const., Art. XIII § 32.)  Section 33 provides, “The 
Legislature shall pass all laws necessary to carry out the provisions of this article.” (Cal. Const., 
Art. XIII § 33.)  “The Legislature has statutorily established a three-step process for handling 
challenges to property tax assessments and refund requests. The first step is the filing of an 
application for assessment reduction under section 1603, subdivision (a)… The second step, 
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which occurs after payment of the tax, is the filing of an administrative refund claim 
under section 5097, subdivision (a)…. The third and final step in the process is the filing of an 
action in superior court pursuant to section 5140….” (Steinhart v. County of Los Angeles (2010) 
47 Cal.4th 1298, 1307-1308.) 
 
 Plaintiff has argued fervently that his complaint is about improving the process of 
property valuation for future assessments.  He seeks a “review and correction to the process of 
property valuation resulting in a rational process that achieves a fair and just results.” 
(Opposition, p.1.)    
 
 In Merced County Taxpayers' Ass'n v. Cardella (1990) 218 Cal.App.3d 396, the 
taxpayers filed a petition for writ of mandate alleging the reappraisal plan for certain parcels of 
Merced County property resulted in discriminatory tax treatment. The petition sought an order 
commanding the assessor to take remedial action to correct the alleged inequality. Similar to 
Plaintiff in the case at bar, “the Taxpayers disclaimed any right to tax refunds.  Rather, the 
Taxpayers claimed to be seeking "correction of wholesale assessment irregularities for 
application in the future only." (Merced County Taxpayers' Ass'n v. Cardella (1990) 218 
Cal.App.3d 396, 398.)  The trial court found mandamus was a proper remedy.  It found that 
since the Taxpayers disclaimed any right to tax refunds and were seeking to correct assessment 
irregularities for application in the future, there was no adequate remedy at law.   
 
 The appellate court reversed.  It found the Taxpayers sought an assessment adjustment, 
since the petition had alleged the retroactive reassessments were too high.  The court stated, 
“Nevertheless, by seeking to lower their assessments, the Taxpayers were seeking to avoid the 
future payment of taxes. Thus, despite the disclaimer, the Taxpayers were pursuing prepayment 
relief.”  (Merced County Taxpayers' Ass'n v. Cardella (1990) 218 Cal.App.3d 396, 401.)   
 
 Here, Plaintiff has made similar allegations.  Plaintiff alleges, “Plaintiff has been 
damaged by “Defendant” highly inflated, unreasonable assessment of the “Property” for the tax 
year of 2019-20 and the previous 5 years.  Plaintiff alleges he is neither seeking any tax refunds 
nor any changes in the property assessments.”  By seeking to lower his assessment, he is 
seeking to avoid the future payments of taxes.  In reference to these types of cases the court in 
Merced held, “It would open a loophole in the ban on prepayment suits to permit such a suit 
whenever the taxpayer opted to disclaim the right to a refund of past overpayments.” (Merced 
County Taxpayers' Ass'n v. Cardella (1990) 218 Cal.App.3d 396, 401.) 
 
 “‘[T]he exclusive means of review of tax proceedings in California has been the remedy 
of suit to recover alleged overpayments, and the power of the state to provide such suit as the 
exclusive remedy is unquestioned.’[Citation.]” (William Jefferson & Co., Inc. v. Orange County 
Assessment Appeals Bd. No. 2 (2014) 228 Cal.App.4th 1, 10-11.)  “Any action challenging the 
merits of an assessor's base year value determination is a refund action that must be brought 
against the county or city that collected the tax even if the action does not expressly seek a 
refund or disclaims the right to a refund.”  (William Jefferson & Co., Inc. v. Orange County 
Assessment Appeals Bd. No. 2 (2014) 228 Cal.App.4th 1, 12.) 
 
 Plaintiff maintains he is seeking a review and correction of the process the assessor 
employs in valuing property.  Defendant has characterized Plaintiff’s action as one for 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/14/21 

 
 

- 21 - 

declaratory relief.  The court addressed the question of availability of declaratory relief in Rickley 
v. County of Los Angeles (2004) 114 Cal.App.4th 1002.  The question addressed in that case 
was whether a taxpayer may challenge assessed real property taxes and penalties in an action 
for declaratory relief and avoid the limited remedies and procedures provided by California 
Constitution, Article XIII, section 32.  The court held the taxpayer was precluded, as a matter of 
law, from pursuing her claim in declaratory relief and that the prescribed constitutional and 
statutory provisions to challenge the assessment of real property taxes and penalties were 
mandatory. (Rickley v. County of Los Angeles (2004) 114 Cal.App.4th 1002, 1004.) Here, 
Plaintiff cannot maintain a declaratory relief action seeking similar relief. 
 
  Secondly, Plaintiff has not alleged facts in the FAC showing standing to maintain this 
taxpayer refund action.  Plaintiff has not alleged payment of taxes. “A litigant's standing to sue is 
a threshold issue to be resolved before the matter can be reached on the merits. [Citation.]”  
Standing is not merely a pleading requirement but an indispensable part of the plaintiff's case.    
 “Section 5140 provides that a tax refund action may only be brought by the “person who 
paid the tax” and who exhausts his or her administrative remedies. The statutory limitation on 
standing in tax refund actions has existed since 1919. [Citation.]  ‘The statutory provisions could 
not be more clear: ‘No other person may bring such an action; but if another should do so, 
judgment shall not be rendered for the plaintiff.’ (§ 5140.)’ [Citation.]” (Grotenhuis v. County of 
Santa Barbara (2010) 182 Cal.App.4th 1158, 1164.)    
 
  Finally, Plaintiff insists Defendant Kramer is the proper Defendant because he controls 
the property valuation and directs his staff to implement the process.  Mr. Kramer has the 
capacity to revise and correct the process. 
 
 However, as stated in the ruling on demurrer to the original complaint, the law is clear: 
 “A tax refund action must be brought against the county or city that collected the tax. (§ 
5140… A tax refund action may not be maintained against the local assessment appeals board 
because it ‘is a separate and distinct constitutional entity from the [c]ounty [or city that collected 
the tax].’ [Citation.]” (William Jefferson & Co., Inc. v. Orange County Assessment Appeals Bd. 
No. 2 (2014) 228 Cal.App.4th 1, 11-12.)  The County is an essential defendant in a tax refund 
action.   
 
       The FAC failed to correct the deficiencies in the original complaint.  Plaintiff has not 
demonstrated how the deficiencies may be cured.  Plaintiff cannot circumvent restraints placed 
by the Cal. Constitution on prepayment tax litigation. “After payment of a tax claimed to be 
illegal, an action may be maintained to recover the tax paid, with interest, in such manner as 
may be provided by the Legislature."  The demurrer is therefore sustained without leave to 
amend. 
 
  

 


